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The fundamental rights framework 

in EU copyright law

• Early copyright jurisprudence – e.g. (C-

200/96) Metronome Musik GmbH

• “A fair balance of rights and interests 

between the different categories of 

rightholders, as well as between the different 

categories of rightholders and users of 

protected subject-matter must be 

safeguarded….” (ISD, Recital 31)

• See also Enforcement Directive, Recital 32 2



Fundamental rights as a 

governing framework?

• Interpretation of exceptions – (C-145/10) 

Painer v Standard VerlagsGmbH

• Application of exceptions – (C-201/13) 

Deckmyn v Vandersteen

• Interpretation of the scope of exclusive rights 

(communication to the public)  – (C-160/15) 

GS Media 
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Intermediaries - (C-275/06) Promusicae

v Telefónica de España SAU

“…Member States must, when transposing the 

directives…, take care to rely on an 

interpretation of the directives which allows a 

fair balance to be struck between the various 

fundamental rights protected by the Community 

legal order. Further, when implementing the 

measures transposing those directives, the 

authorities and courts of the Member States 

must…make sure that they do not rely on an 

interpretation of them which would be in conflict 

with those fundamental rights…” [68]
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Building on Promusicae

• (C-70/10) Scarlet Extended

• (C-461/10) Bonnier Audio AB 

• (C-314/12) UPC Telekabel Wien GmbH

• (C-580/13) Coty Germany

• (C-484/14) McFadden

• (C-610/15) Stichting Brein v Ziggo BV (AGO)

• Application to platforms?
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Fundamental rights-based 

approach in domestic law (UK)

• 20th Century Fox Film Corporation v British 

Telecommunications plc [2011] EWHC 1981 

(ch)

• Golden Eye (International) Ltd v Telefónica

UK Ltd [2012] EWHC 723 (Ch)

• Cartier v BSkyB [2016] EWCA Civ 658

• FA Premier League v BT [2017] EWHC 480



Useful guidance from Strasbourg?

• Blocking orders

– Yildirim v Turkey 3111/10, 18th December 

2012

– Akdeniz v Turkey 20877/10, 11th March 

2014

– Cengiz v Turkey 48226/10 & 14027/11, 1st

December 2015
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Useful guidance from Strasbourg?

• Liability for posting by third parties

– Delfi AS v Estonia (GS) 64569/09, 16th

June 2015

– MTE v Hungary 22947/13, 2nd February 

2016

– Pihl v Sweden 74742/14, 9th March 2017
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Advantages of an approach based 

on fundamental rights

• Particularly underdeveloped set of rules in EU 

copyright law

• Has provided a framework of principle

• Has allowed progressive development of 

regulation – squeezing out of margin of 

appreciation

• Has potential to ensure consistent 

development with adjacent areas of law
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Potential problems of reliance on 

fundamental rights 

• Relatively uncertain geometry of the 

fundamental rights methodology – degree of 

discretion? proportionality? essence? 

relationship with fundamental freedoms?

• Inconsistent application of fundamental rights 

framework? Not applied in TM platform cases 

or to Pirate Bay re primary liability in (C-

610/15) Stichting Brein v Ziggo BV
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Potential problems of reliance on 

fundamental rights 

• Consistency with other interpretative 

principles? – broad interpretation of rights? 

proportionality? dissuasiveness?

• Lack of detailed reference to fundamental 

rights law

• Effectively a “reasonableness” assessment?
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Potential problems of reliance on 

fundamental rights 

• Particular problems with the right of property 

– capable of generating rules? – helpful as 

applied to platforms?

• Breadth of the right to conduct a business

• Risk of “petrification” (Husovec); “lock-in” 

(Mylly)
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Potential problems of reliance on 

fundamental rights 

• Difficulty of accommodating more diffuse 

interests

– Analysis not always bipolar

– but cf transformativeness, economic 

efficiency, individual economic interest

– Mitigated by broad potential coverage of 

rights
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