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Background of ‘Störerhaftung’ in German Civil Law

• ‘Störerhaftung’ (literal translation: liability of a person responsible for 
an interference with an absolute right [e.g. with an IP right])

• ‘Störerhaftung’ is a genuine concept in German Civil Law, namely in 
the German Law of Torts, which is not derived from European Law

• Concept goes back to s of the Reichsgericht (predecessor of 
Bundesgerichtshof [1871 to 1945] and has been further developed by 
Bundesgerichtshof in the fifties and during the last two decades 

• Concept of ‘Störerhaftung’ has been applied, above all,  in Copyright 
Law and, when it came to the liability for internet platforms, in 
trademark law

• Reichsgericht has applied the concept in Patent Law as well, but, 
surprisingly, not so the Patent Division of the Bundesgerichtshof



• Injunctive Relief in German Civil Law:
Sec. 1004 (1) German Civil Code: If the ownership is interfered with 
by means other than removal or retention of possession, the owner 
may require the disturber to remove the interference. If further 
interferences are to be feared, the owner may seek a prohibitory 
injunction

• § 1004 Abs. BGB; Wird das Eigentum in anderer Weise als durch Entziehung oder Vorenthaltung des 
Besitzes beeinträchtigt, so kann der Eigentümer von dem Störer die Beseitigung der Beeinträchtigung 
verlangen. Sind weitere Beeinträchtigungen zu besorgen, so kann der Eigentümer auf Unterlassung 
klagen.

• Injunctive relief is the easiest remedy one can obtain after an 
infringement of one‘s property or of one‘s IP right

• Remedy is available not only after a full infringement but after any
other interference with one‘s property or IP right
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• What is meant by ‚interference‘? 
Any action which constitutes a causal link with an infringement of the
IP right is considered to be an interference which can be stopped
with an injunction
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• Two examples in which injunctive relief was granted with reference to
the concept of ‚Störerhaftung‘

– RG, Urt. v. 18.10.1920 – I 188/20, RGZ 101, 135, 137/138
Plaintiff hat obtained a process patent for a process by whuch aluminum could 
be welded without using another metal as solder, but rather by treating the 
parts to be connected with a mixture of alkali chlorides. Defendant had sold a 
welding flux as described in the patent and knew that it was to be used in a 
process as described in the patent.
Reichsgericht considered this sufficient because

• It ids not necessary that the infringment has already occurred

• It is rather sufficient that defendant anticipated the use of the welding flux for the patented
process and despite this continued to sell the welding flux to the purchaser
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• Two examples in which injunctive relief was granted with reference to
the concept of ‚Störerhaftung‘ (…)

– BGH, Urt. v. 15.1.1957 – I ZR 56/55, GRUR 1957, 352 – Pertussin II
This case is about cough drops. Plaintiff Taeschner used to own a firm 
producing cough drops under the mark ‘Pertussin’. The firm being situated in 
Potsdam (Russian zone) had been expropriated including the trademarks. 
Plaintiff (Taeschner had fled to West-Germany and re-applied for his 
trademarks ‘Pertussin’ and continued his old business in the West. 

– The East-German firm continued to produce ‘pertussin’ drops and to export 
them world-wide, e,h. to [as it ws then] Ceylon . But they had to use the 
Hamburg port. Hence they  a sent a sealed lorry from Potsdam to the free trade 
zone in the port of Hamburg. Plaintiff stopped the transport by way of an 
injunction against the carrier claiming an infringement of his west-German 
trademark and an imminent infringement of his Ceylonese trademark.
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• Two examples in which injunctive relief was granted with reference to
the concept of ‚Störerhaftung‘ (…)

– BGH, Urt. v. 15.1.1957 – I ZR 56/55, GRUR 1957, 352 – Pertussin II

– BGH decided the case according to the rules of the Cold War: 

• The transit itself ws not an infringement of plaintiff’s West-German marks.

• Still the injunction had been granted rightly. Because the carrier by transporting the goods to 
Hamburg fulfilled a causal link to the imminent infringement of plaintiff’s Ceylonese 
trademarks and was therefore liable as a Störer.

– 50 years later BGH overruled this decision (BGH, Urt. V. 25.4.2012 – I ZR 
235/110 – Clinique happy): 

• It was acknowledged that the liablity of a Störer meant that the carrier had a duty to inspect 
the goods to be transported and that he had to verify that no IP rights of a third person had 
been or were to be infringed. 

• Hence the BGH limited Störerhaftung: Liability only if the duty to inspect the goods to be 
transported and to find out whether an infringement of IP rights had taken place or was about 
to take place, was reasonable and did not put an unreasonable burden on the carrier.

• “Pertussin II” today is considered as an absurd aberration
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Two solutions

• Defence not allowed: Injunctive relief to be granted (damages may be 

another question)

– Defendants did not have a licence.

– They would have to take Philips Electronics to court and ask for a 

compulsory licence under Article 82 EC.

– Perhaps interlocutory proceedings.

• Defence allowed: No injunctive relief and no damages to be granted

– Court has to make a finding as to abuse

– If there is abuse, plaintiff cannot ask for relief.




