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Copyright reform Legislative proposals

• First basket
– Regulation of the European Parliament and of the Council on ensuring the cross-border 

portability of online content services in the internal market

• Second basket
– Proposal for a Directive of the European Parliament and of the Council on copyright in the 

Digital Single Market
– Proposal for a Regulation of the European Parliament and of the Council laying down rules on 

the exercise of copyright and related rights applicable to certain online transmissions of 
broadcasting organisations and retransmissions of television and radio programmes

– Proposal for a Directive of the European Parliament and of the Council on certain permitted 
uses of works and other subject-matter protected by copyright and related rights for the 
benefit of persons who are blind, visually impaired or otherwise print disabled and amending 
Directive 2001/29/EC on the harmonisation of certain aspects of copyright and related rights 
in the information society

– Proposal for a Regulation of the European Parliament and of the Council on the cross-border 
exchange between the Union and third countries of accessible format copies of certain works 
and other subject-matter protected by copyright and related rights for the benefit of persons 
who are blind, visually impaired or otherwise print disabled

• Third basket
– Proposal for a Directive of the European Parliament and of the Council on the enforcement of 

intellectual property rights



Proposal for a Directive of the European 
Parliament and of the Council on copyright 

in the Digital Single Market

Title IV Measures to achieve a well-functioning 
marketplace for copyright

Chapter 1 Rights in publications

Article 11 
Article 12

Chapter 2 Certain uses of protected content by online services

Article 13



News



Problem 

• Declining print runs of newspapers

• Declining advertising revenues 

• Less independent small publishers

• Shrinking newsrooms newspapers

• Less money for investigative journalism

• Fear of negative impact on the quality of 
reporting

• Consequences for public debate and proper 
functioning of democracy



Article 11 Protection of press 
publications concerning digital uses

1. Member States shall provide publishers of press publications with the 
rights provided for in Article 2 and Article 3(2) of Directive 2001/29/EC for 
the digital use of their press publications.

2. The rights referred to in paragraph 1 shall leave intact and shall in no 
way affect any rights provided for in Union law to authors and other 
rightholders, in respect of the works and other subject-matter 
incorporated in a press publication. Such rights may not be invoked 
against those authors and other rightholders and, in particular, may not 
deprive them of their right to exploit their works and other subject-matter 
independently from the press publication in which they are incorporated.

3. Articles 5 to 8 of Directive 2001/29/EC and Directive 2012/28/EU shall 
apply mutatis mutandis in respect of the rights referred to in paragraph 1.

4. The rights referred to in paragraph 1 shall expire 20 years after the 
publication of the press publication. This term shall be calculated from the 
first day of January of the year following the date of publication.



Some thoughts on article 11

• Importance of quality journalisme 
• Challenges faced by presspublishers in the digital age

– Consumer behaviour changed
– Advertising market changed

• Copyright (either based on works made for hire 
doctrine or transfer of right); added value related 
rights?

• Hyperlinks to legal source do not consitute 
communication to the public; Does the same hold true 
for snippets?

• Enforcement and the presumption of ownership of 
rights



Position European Parliament



IMCO (EP)

• Delete article 11 (presspublishers should be 
able rely to on copyright)

• Suggests to resolve the problems 
presspublishers face along the following lines:
– Improve the enforcement of copyright

– Opt-out of the digital eco-system using 
technological protection measures (paywalls).

– Provide for tax-concessions for quality journalisme



CULT (EP)

• Limit the scope of article 11 

– Digital use of presspublications for a commercial 
purpose (B2B)

– Term of protection 3 years in stead of 20 years



JURI (EP)

• Replace article 11 by a presumption the 
presspublisher is representing the authors of 
the presspublications. 

• The presspublisher should be able to give a 
license and enforce. 



Possible approaches

• A. Keep article 11

• B. Limit the scope of article 11

• C. Replace article 11 with a rebuttable 
presumption of ownership of rights

• D. Delete article 11





Article 12 Claims to fair compensation

Member States may provide that where an 
author has transferred or licensed a right to a 
publisher, such a transfer or a licence constitutes 
a sufficient legal basis for the publisher to claim 
a share of the compensation for the uses of the 
work made under an exception or limitation to 
the transferred or licensed right.



Some thoughts on article 12

• Reprobelfix

• May in stead of shall

• Relationship between authors and publishers; 
license or transfer from authors to third 
parties (not an original rightsholder) not 
covered.

• Fair compensation; Remuneration for public 
lending not covered. 

• Who gets the biggest piece of the pie? 





Article 13 Use of protected content by information society 
service providers storing and giving access to large amounts of 

works and other subject-matter uploaded by their users

1. Information society service providers that store and provide to the public access to 
large amounts of works or other subject-matter uploaded by their users shall, in 
cooperation with rightholders, take measures to ensure the functioning of agreements 
concluded with rightholders for the use of their works or other subject-matter or to 
prevent the availability on their services of works or other subject-matter identified by 
rightholders through the cooperation with the service providers. Those measures, 
such as the use of effective content recognition technologies, shall be appropriate and 
proportionate. The service providers shall provide rightholders with adequate 
information on the functioning and the deployment of the measures, as well as, when 
relevant, adequate reporting on the recognition and use of the works and other 
subject-matter.

2. Member States shall ensure that the service providers referred to in paragraph 1 
put in place complaints and redress mechanisms that are available to users in case of 
disputes over the application of the measures referred to in paragraph 1.

3. […]



Some thoughts on article 13

• Recital 38 overview current legal framework

• Situations
– Exemption from liability

– Communicating/making avaliable to the public

– Secondary liability (not harmonized) 

• Determine on a case by case basis

• Possible way forward: selfstanding provision 
regarding measures such as contenct 
recognition technologies?!



Position European Parliament



IMCO (EP)

• Introduces an obligation to conclude 
agreements with rightholders, given the 
platform is not covered by article 14 of the E-
commerce Directive (exemption from liability 
for a hostingprovider).



CULT (EP)

• "digital content platforms" have the obligation 
to "enter into fair a licensing agreement with 
any requesting rightholder"

• More detailed complaint and redress 
mechanism for users of digital content 
platforms

• optional alternative dispute resolution 
mechanisms for the application of Article 
13(1).



JURI (EP)

• Covers information society service providers 
which are actively and directly involved in the 
making available to the public of user 
uploaded content and where this activity is 
not of a mere technical, automatic and passive 
nature to take measures to ensure the licenses 
concluded work. Leaves articles 12-15 of the 
e-commerce Directive unaffected. 



• Comments, questions and suggestions,

• c.b.van.der.net@minvenj.nl 

• Thank you!


