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Overview

1. Case law sheltering ISP in safe harbours

1. Broad interpretation of the concept of hosting

2. Scope of the hosting providers’ obligations

3. Injunctions

4. Supply of software designed for infringement purposes

2. Statutory provisions seeking to fill the value gap

1. De lege lata: Act on Freedom of Creation of 7 July 2016

2. De lege ferenda: French Council for Copyright’s Draft Revision of InfoSoc Directive
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Case law sheltering ISP in safe 
harbours

 No theory of secondary liability in French law, only joint 

liability of co-infringers in tort law and aiding or abetting in 

criminal law => No concept of contributory liability/ 

Störerhaftung in copyright law

 No such concept like Abmahnung/ cease and desist letter 

Right holders are not allowed to demand reimbursement of legal 

costs associated with the sending of a warning letter => they are 

obliged to notify illegal content and go to courts

 Court actions usually seek not only injunctive relief 

(Unterlassungsanspruch) but also damages
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1. Liability of UGC platforms & search engines for 

copyright infringement

 No discussion on the legal basis of potential liability 

(Täter/ Störer)

particularly whether or not the operators perform a 

copyright restricted act (communication to the public)

 Focus on the safe harbour of the E-Commerce Directive

UGC platforms = hosting providers?
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1.1 Broad interpretation of the concept of hosting

 UGC platforms/ video sharing websites (Dailymotion,

YouTube) = hosting providers

 No selection of content hosted

 Provision of content classification and storage optimisation tools is

irrelevant

 Sale of advertising space/ profit making purpose irrelevant

 No express safe harbour for search engines in French law

but courts apply the immunity of hosting providers since

operators have no active role + automated process (although

no storage of content provided by the users of the service)
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1.2 obligations of UGC platforms and search engines

 Take down: operator must promptly remove the notified 

content

 Failure to comply with the obligation -> liability under 

general tort law (civil code) ≠ copyright infringement

 Remedy = damages

CA Paris 2.12.2014, TF1 / Dailymotion

1.132.000 EUR damages (566 breaches of the prompt take 

down obligation x 2000 EUR for each breach)

627.03.2017Agnès Lucas-Schloetter



1.2 obligations of UGC platforms and search engines

 Unclear what time frame “promptly” means

 Notification must meet the conditions laid down by the LCEN 

(Act implementing the E-commerce Directive, that provides 

for detailed notice & take down procedure), otherwise no 

effective knowledge of illegal content

 No ‘stay down’ obligation -> hosting provider is not required 

to make sure that unlawful content does not reappear

Rights holders have to consistently notify new uploaded 

illegal content = Sisyphean task?
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1.3 injunctions

Art. L. 336-2 Intellectual Property Code (IPC)

 In the presence of an infringement of copyright

 caused by the content of an information society service

 the court may order any measures necessary to prevent or 

put an end to such infringement of copyright

 against any person likely to contribute to remedying the 

situation (≠ “whose services are used” by the infringer)

= implementation of Art. 8(3) InfoSoc Dir. & Art. 11 

Enforcement Dir. introduced by the HADOPI Act 2009
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Syndicat National de l’Edition Phonographique SNEP/ Google

 Google Suggest/ Autocomplete

 Automatic association of names of artists and titles of songs or

albums with key words such as ‘Torrent’, ‘Megaupload’ or

‘Rapidshare’

 SNEP requests Google to be ordered to delete these terms

from its proposed suggestion

 CA Paris 3.5.2011 dismissed the claim

 Google Suggest not liable for copyright infringement

 Measure requested not totally effective

misinterpretation of Art. L. 336-2 IPC
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Cass. civ. 12.7.2012, SNEP / Google

 Requirements of art. L. 336-2 IPC are met

 Measure requested, even if only partially effective, helps
preventing or stopping copyright infringements

 Irrelevant that suggestion of the contested key words itself
does not amount to copyright infringement

 Injunction against intermediaries independent of any
liability for copyright infringement

no need of a causal relationship between the copyright
infringement and the action of the intermediary (≠
Störerhaftung)
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Blocking injunctions

 TGI Paris 28.11.2013 & CA Paris 16.3.2016, Allostreaming

(blocking access to video streaming websites)

 TGI Paris 4.12.2014, The Pirate Bay (blocking access to 

TPB website and mirror sites, all in all 72 domain names)

 TGI Paris 2.4.2015, T411.me

 TGI Paris 8.7.2016, Bing
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Blocking injunctions

 Against access providers & search engines

 Targeted websites are almost totally dedicated to copyright 

infringement

 No subsidiarity = it is not required to sue the infringer or 

the hosting provider first -> blocking injunction can be 

directly issued against the ISP

 No specification of the exact measures to be enforced -> 

ISP can freely chose any appropriate mean in order to 

block the concerned domain names
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Blocking injunctions

 Limited scope of the injunction

 Court specifically lists the websites to which the injunction applies

 No automatic proxy sites and mirrors accommodating court order -> right 

holders have to go back to the court

 Blocking measures last only 12 months and apply to French territory users 

and French ISPs only

 Debated issue of costs

 Courts of 1st instance -> costs incurred by the measures to be taken are 

supported by the right holders (no distinction between costs of application 

and costs of implementation like in the UK)

 Court of Appeals Paris Allostreaming 2016 -> costs are to be paid by the ISPs 
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1.4 Supply of software designed for infringement purposes

 Art. L. 335-2-1 para. 1 IPC: criminal sanctions in case of 

provision of ‘software obviously designed to make available 

to the public without authorisation protected works or other 

subject-matter’

 Provision originally targeted P2P software publishers but 

drafted in a technological neutral way

 Cass. crim. 25.9.2012, Radioblog (software designed to 

create one’s own online audio player and to broadcast 

musical files in the form of playlists accessible to public)
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1.4 Software designed for infringement purposes

 Art. L. 335-2-1 para. 2 IPC: same criminal sanctions for 

anyone who knowingly encourage others, including by 

advertising, to use software obviously designed for 

infringement purposes

 TGI Nanterre 12.6.2015, SCPP/ Les Editions de Montreuil 

(magazine that published an article which encouraged to use 

software to illegally download copyright protected content)

Liability of those who provide the means to commit copyright 

infringements = contributory liability
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2. Statutory provisions aimed at filling the value gap

 Need for rights holders to receive a fair share of the 

revenues generated by the dissemination of protected 

content online

 Hosting provider’s status very generously granted to 

providers of web 2.0 services

 Business model of some UGC/UUC platform entirely built on 

making cultural content available

 Transfer of value issue addressed by the Draft Directive on

Copyright in the Digital Single Market (Recital 39, Article

13)

1627.03.2017Agnès Lucas-Schloetter



Transfer of value

 Conflict with the normal exploitation of the protected 

content especially in the case of news aggregators and 

image search engines

 Ancillary right of press publisher in Germany and Spain 

(and tomorrow at EU level for all publishers?)

 France: 2 initiatives to address the transfer of value

de lege lata: authors of works of visual art and 

photographs v. image search engines

de lege ferenda: revision of liability rules for some UUC 

platforms
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2.1 Image search engines

 Not only link to the website where the image can be found, but 

also reproduction in a thumbnail format within the search 

results + internet users can now view full-size version of the 

pictures in high resolution and download them

 French case law -> no implied consent like in Germany (BGH 

Vorschaubilder), but image search engines enjoy the safe 

harbour of Art. 14 E-Commerce Directive -> only duty to 

promptly remove the infringing picture after notification
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Act on Freedom of Creation of 7 July 2016

 Provides for a new mechanism applying to

 Image search engines that reproduce and make available to 

the public for purposes of indexing and referencing

 Works of visual art and photography = pictures

 Mandatory collective management of copyright in this limited 

framework -> image search engines must obtain a licence to 

reproduce and display images in search results

 No creation of a new right (≠ press publisher)

 No transfer of copyright to the CMO -> only enforcement 

mechanism (legal mandate for collective management)
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2.2 Proposal of the French Council for Copyright (CSPLA)

 ‘Mission to link Directives 2000/31 and 2001/29’ chaired by 

prof. Sirinelli, Nov. 2015

 Activities performed by certain service providers do not 

match the definition provided by Art. 14 of the E-Commerce 

Directive

 Copyright specific solution rather than general revision of 

the E-Commerce Directive -> insertion of a new Art. 9bis 

into the InfoSoc Directive 2001/29
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Article 9a - Linking of Directives 2000/31 and 2001/29

Without prejudice to Articles 12 and 13 of the Directive on electronic

commerce, information society service providers that give access to the

public to copyright works and/or subject-matter, including through the use of

automated tools, do not benefit from the limitation of liability set out by

Article 14 of said Directive.

These service providers must obtain permission from the relevant rights

holders as they, either alone or with the participation of users of their

services, perform acts that fall within the scope of Articles 2 (reproduction)

and 3 (communication to the public).

Such permission covers acts performed by users of their services when they

send the copyright works and/or subject-matter to the aforementioned

service providers in order to allow the access set out by sub-paragraph one,

as long as these users are not acting in a professional capacity.
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 one single copyright restricted act may be attributed to two 

separate persons

 decisive criterion of the right of communication to the 

public = access (not control)

 act of communication to the public jointly performed by the 

UUC platform and the user posting the content

 licence granted by rights holders to service providers 

legitimates the act of communication as a whole -> also 

covers the uploading by the users of the service
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